The variety of investments made by powerful Sovereign Wealth Funds (SWFs) is often directed to the globally booming service sector which is regulated by the General Agreement on Trade in Services (GATS). This paper analyses the scope, substance and procedural rights which may benefit SWFs. The basic principles of World Trade Organization (WTO) law provide a legal framework for regulating SWF investment while the members' specific commitments may provide significant liberalization. These positive elements for SWFs are tempered by the existence of exceptions and the relative shortcomings of state-to-state dispute settlement in the WTO and the lack of retroactive remedy. However, the paper shows that far from being perfect and complete, the GATS provides an international basis for SWFs to devise their investment strategies and an ideal forum in which to obtain further liberalization in current negotiations.
INTRODUCTION
Sovereign Wealth Funds (SWFs) are major investors on the global market. 1 As with any other investors, their investment decisions depend to some extent on the legal framework governing international capital flows as well as on the proactive policy measures to assist companies in their internationalization process. The international regime for foreign investment which regulates and protects SWFs investment is still very fragmented.
2 Despite the rapid increase in the importance of international investment, numerous efforts to conclude an international multilateral investment agreement have failed at the United Nations and the Organization for Economic Cooperation and Development (OECD). The site of the attempt to achieve such a multilateral agreement thereafter shifted to the World Trade Organization (WTO).
3 However, at the 1996 WTO Singapore Ministerial Conference, an agreement was struck to create a committee (the Working Group on Trade and Investment) to analyze the investment issue. Later, this Group was given a new mandate by the Doha Ministerial Conference in 2001. This committee was required to clarify seven specific issues and to launch negotiations "on the basis of a decision to be taken, by explicit consensus." 4 Significant differences of opinion made negotiations impossible and contributed, in part, to the breakdown of the Cancun Ministerial Meeting. 5 There is no multilateral agreement on investment but there are some multilateral agreements which, to a lesser or greater extent, regulate some aspects of foreign investment. The General Agreement on Trade in Services (GATS) 6 deals mostly with investment issues of all the existing WTO agreements. 7 The GATS modes of supply are: cross-border supply, consumption abroad, commercial presence, and the presence of natural persons. 8 Although GATS does not deal officially with investment, it covers foreign direct investment through its commercial presence mode of supply. 9 The establishment of a commercial presence relates substantially and directly to investment. Service obligations that contemplate a "commercial presence" of foreign service providers necessarily imply that the providers will be able to make investments necessary to enjoy the benefits of such a commercial presence. Logically, the existing commitments under the GATS on other services sectors already grant SWFs the right to invest except where explicitly excluded. 10 In other words, SWF investments in the service sector may be subject to GATS rules to that extent, as this paper will review. This point is, however, already important because "for countries receiving inflows from SWFs, concerns are probably greatest where controlling stakes are acquired in sensitive areas -communications, media, energy, and financial and distribution services -which mostly fall in the services sector." 11 Bilateral investment treaties have proliferated over the last few years and many studies have been published to study the relevance of these treaties to SWFs. 12 What is less known is the role that the WTO law may play with regard to SWF investments in the sector of services. Basically, this paper seeks to find a legal answer to the following legal conundrum: SWFs are growing in number and importance. Most of their home states have ratified the WTO agreement which protects some investment activities. A SWF is willing to acquire (or has acquired) some stakes abroad, in the form of a commercial presence in the services sector (for instance, in an insurance company or in the shipping sector). The host states decide not to allow the operation or put some restrictive conditions on it. Is the GATS, and more broadly the WTO, relevant to solve the issue? The paper provides positive answers to this question.
Also, if one considers the GATS as a key agreement in the legal protection of SWFs investments, it is important to look at WTO quasi-universal membership 13 to see whether major SWFs host states have ratified the WTO agreements. Actually, a huge majority (around 95 percent) of SWF states have ratified the WTO agreements (see Annex 1). Only nine SWFs belong to states which have not yet ratified the WTO agreement and which are only observers to WTO, 14 and four SWFs
Footnote continued with a narrow set of very specific issues, which has left nations to formulate their own policies, either through domestic legislation or BITs and PTAs. The WTO handles two major agreements that address investment directly: GATS and the Agreement on Trade-Related Investment Measures (TRIMs). Among the issues addressed, GATT and the WTO have dealt with specific aspects of the relationship between trade and investment through the General Agreement on Trade in Services (GATS), which concerns the supply of services by foreign companies, and through TRIMs. To the extent that trade in services may require a commercial presence by a foreign service provider in the territory of another state, the provider may enjoy certain investment rights under the GATS. Additionally, under WTO rules, investment measures, such as local content rules or trade balancing requirements, would be prohibited, to the extent that they impact upon trade and violate the GATT rules on national treatment and quantitative restrictions. 8 The General Agreement on Trade in Services (GATS) belong to states which are neither members nor observers. 15 All these funds represent less than 5 percent of the largest SWFs by assets under management. This also means that 95 percent of the SWFs have their operations potentially covered by WTO law, such as the ten wealthiest SWFs in the world. 16 The WTO focus on trade has probably left the impression to many that there was no connection between SWFs and multilateral trade disciplines. The aim of this paper is to rectify this misunderstanding and to provide an exhaustive analysis of the substantive and procedural rights of SWFs under the GATS framework. To do so, the paper first discusses the relevance of the WTO to SWFs (Section 2). Secondly, the GATS contains, broadly speaking, two sets of obligations: general obligations and specific commitments. In this regard, the paper thirdly reviews the key principles of WTO law which may benefit SWFs (Section 3). Fourthly, the practice of GATS Mode 3 commitments is further described (Section 4) before the exceptions are explored (Section 5). In the sixth section, the paper looks at the dispute resolution under the WTO to clarify the procedural impediments to SWF claims under GATS (Section 6). Finally, the lessons are drawn in the conclusion.
RELEVANCE OF WTO TO SWFS INVESTMENTS
The establishment of a commercial presence relates substantially and directly to investment. To this extent, if SWFs make cross-border investments in the services sector, the GATS may be applicable. 17 Service obligations that contemplate a "commercial presence" of foreign service providers necessarily imply that the providers will necessarily be able to make the investments requisite for enjoying the benefits of such commercial presence. This paragraph first explains why the GATS is to be understood as an agreement on investment and subsequently the concept of commercial presence is clarified further.
GATS as an agreement on foreign investment
If we focus on the substance and the purpose of this mode of supply, the commercial presence mode of supply is, for all practical purposes, a multilateral agreement on investment. As noted by Howard Mann:
GATS included provisions on investment liberalization through its language on "commercial presence" -the so-called Mode 3 of trans boundary provision of services. The GATS required a specific listing of sectors or sub-sectors where liberalization commitments would be undertaken by each WTO Member State. Thus, each state could better control the extent of its liberalization commitment through this list-in approach. 18 One of the key principles of investment treatment (most-favoured-nation treatment) has become a general obligation for dealing with investment in the Agreement. However, market access and national treatment obligations for investment apply only to those sectors and modes of supply that have been put in the schedules of commitments submitted by the members limiting in this way the scope of liberalization for investment in the territory of each WTO member. The commercial presence can directly be linked to the two criteria of GATS, namely, market access and national treatment, in the sense that governments can either restrict market access by limiting the issue of banking licenses in total, irrespective whether or not banks are owned by Article I:3(c) of the GATS excludes services "supplied in the exercise of governmental authority." The exact impact of the GATS on public services is subject to vivid and controversial political debate. Krajewski has drawn the attention of the fact that this provision is likely to be interpreted narrowly and that a number of public services will in fact fall within the scope of the GATS; he has also described the consequences in particular with regard to the principle of national treatment. non-residents or residents. Alternatively, the number of foreign investors allowed to set up subsidiaries can be restricted, thus affecting national treatment. Furthermore, the three other modes of supply (cross-border supply, consumption abroad, and movement of natural persons) affect the operational part of banking business, for instance, whether foreign banks are allowed to provide services in local currency or from which services they are excluded compared to local banks. The conditions and limitations both for market access and national treatment could be entered in the schedules of commitments, again specific to the sector and the mode of supply. This so-called "positive list approach" of enumerating the specific sectors and modes of supply to be covered, contrasts with the traditional WTO approach based on general principles. GATS uses in large part the selective liberalization approach to provide access to foreign service suppliers, i.e., to foreign investors in the field of services (para. 3.1.).
GATS is very important since it seeks to liberalize and to open national economies to SWFs investment. 19 International Investment Agreements (IIAs) are primarily protective, that is, the vast majority of commitments are intended to protect established investment, whereas only a minority of IIAs contain liberalization commitments. However, the GATS also contains elements of both the national and most-favoured treatment and it relies on the use, both of positive lists of commitments and negative lists of exemptions, for different purposes.
Commercial presence as a form of SWFs foreign investment
The investment implications of GATS are largely derived from the key definition of Article I:2, which identifies modes by which services can be supplied. 20 Several of these imply a significant presence (referred to as a "commercial presence" in the legal texts) in the country where the service is provided, and provide the basic protections of GATS to the investments that are an integral part of this presence. The supply of trade in services through commercial presence is in essence an investment activity and is covered by the so-called "Mode 3." The notion of commercial presence refers to a situation whereby a service provider establishes or has a presence of commercial facilities in another country in order to render a service. The service itself is supplied by setting up a business or professional establishment, such as a subsidiary corporation or a branch or representative office, in the territory of one member by a SWF acting as service supplier of another WTO member.
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Through the provision covering the commercial presence, the GATS is in fact an agreement which aims to open up markets to foreign investment 22 and which can apply to many different sectors of activity: educational services, banking, insurance, telecommunications, etc., in this regard, the GATS is a key international agreement for all SWFs investing in the constantly growing global service industry.
It is only by reference to a country's schedule, and (where relevant) its most-favoured nation (MFN) exemption list, that it can be seen which services sectors and under what conditions the basic principles of the GATS (market access, national treatment, and MFN treatment) apply within that country's jurisdiction. A specific commitment in a services schedule is an undertaking to provide market access and national treatment for the service activity in question on the terms and conditions specified in the schedule. The commitments made in the field of commercial presence are important since with the constitutional principle of MFN obligation, parties to GATS are committed to treating services and service providers from one member in a no less favourable For the purposes of this Agreement, trade in services is defined as the supply of a service: (a) from the territory of one Member into the territory of any other Member; (b) in the territory of one Member to the service consumer of any other Member; (c) by a service supplier of one Member, through commercial presence in the territory of any other Member; (d) by a service supplier of one Member, through presence of natural persons of a Member in the territory of any other Member. 
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To a lesser extent, Mode 4 also tackles investment issues because it deals with the temporary entry of managerial and other key personnel.
way than like services and service providers from any other as concerns measures affecting trade in services. 23 National treatment, however, is not automatically accorded across the board. It applies only for scheduled sectors when parties agree to provide national treatment in the context of specific market access commitments. GATS also states that a member may maintain a measure inconsistent with MFN treatment provided that such a measure is listed in, and meets the conditions of, the Annex on Article II Exemptions. 24 The GATS does not set out any operational conditions directly. This is not surprising because usually bilateral investment treaties (BITs) provisions are only negligibly regulatory, 25 meaning that host countries continue regulating foreign investment through their domestic legislation and not by directly imposing obligations on foreign investors in IIAs. 26 Nevertheless, there are some general obligations within GATS that certainly affect the investment operational conditions. Such obligations are: domestic regulation, recognition, monopolies and exclusive service suppliers, and business practice obligations. The domestic regulation affects the operation of investment mostly through an authorization process, qualification requirements, technical standards and licensing requirements, where these conditions and procedures are required for the supply of a service. The obligations of recognition affect investment in the supply of a service, where service suppliers need to meet standards or criteria for the authorization, licensing, or certification of their services, or they need to achieve special education or experience. The obligation on monopolies and exclusive service suppliers within the Agreement states that each member shall ensure that any monopoly supplier of a service in its territory does not act in a manner inconsistent with the MFN treatment principle. If a supplier fulfills the condition on monopoly and exclusive service suppliers, then this Agreement will certainly affect the operation of his or her investment in order not to allow such a supplier to abuse its monopoly position.
Regarding the obligations on business practices, the Agreement appeals to the members to eliminate certain business practices of service suppliers that may restrain competition and thereby restrict trade in services. GATS promotes the transparency of investment environments. It is an interesting feature of the WTO since most BITs are only slightly transparent. They contribute to transparency only insofar as the provisions of the agreements themselves are transparent, but they do not require host countries to make their domestic laws transparent. GATS declares that each member shall publish promptly all relevant measures of general application, 27 which pertain to or affect the operation of trade in services. Where the publication is not practicable, the Agreement states that such information shall be made otherwise publicly available.
THE BASIC PRINCIPLES
There are a number of general obligations which apply to measures affecting trade in services irrespective of whether a member has undertaken specific commitments in a service sector or a sub-sector. These general obligations have to be understood as the basic protection and regulation offered to SWFs in the context of their cross-border investment in the services sector. The two most important general obligations are the principle of MFN treatment pursuant to Article II and national treatment. However, Article II:2 allows members to list exemptions from the fundamental obligation to grant MFN status to like services and service suppliers (the "opt-out" approach).
28 23 The wording of MFN treatment in GATS is the same as in the North American Free Trade Agreement and the United States bilateral investment treaties, using the negative list approach, once it states that with respect to any measure covered by this Agreement, each member shall accord immediately and unconditionally to services and service suppliers of any other member treatment no less favourable than that which it accords to like services and service suppliers of any other country. 
28
Article II:2 GATS reads: "A Member may maintain a measure inconsistent with paragraph 1 provided that such a measure is listed in, and meets the conditions of, the Annex on Article II Exemptions."
The principle of most-favoured-nation treatment
The history of the concept of MFN treatment shows that, besides the development and proliferation of the concept in international trade relations itself, a decisive distinction needs to be made between the conditional and unconditional application of the principle. Article II of the GATS sets out the principle of MFN treatment for trade in services.
29 Accordingly, WTO members must accord immediately and unconditionally to any other member treatment no less favourable than the treatment which they accord to like services and service suppliers of any other country. This obligation is similar to the MFN clause in the GATT 1994. It applies to all services, independently of the specific commitments made. The principle of MFN treatment under the GATS, however, contains one unique feature. Article II:2 of the GATS permits members to maintain a measure inconsistent with the principle provided that such a measure is listed in, and meets the conditions of the Annex on Article II Exemptions (the "opt-out" approach). It was hence possible for members, at the time of entry into force of the GATS, to claim MFN exemptions in individual schedules. Annex II clearly provides that, in principle, such exemptions may not exceed a period of ten years and should then be phased out. Reality suggests that they are likely to stay and may be further extended. 
The national treatment and market access
Market access for foreign services and service suppliers is the central focus of the GATS. Unlike in the area of goods, it is not brought about by reducing border measures but by gradually granting access to competition on an equal footing with domestic suppliers. The principal means by which such access is achieved is national treatment and the conditions attached to it. By doing so, the GATS fully reflects a model of progressive and individualized liberalization. Access to competition is granted only to the extent that a member has undertaken market access commitments for a specific sector or sub-sector of services by using the four modes of supply set out in Article I:2 of the GATS. Articles XVI and XVII of the GATS adopt an "opt-in" or "positive list" approach. 31 Both provisions refer to national treatment, and their relationship is not entirely clear. Article XVI -termed Market Access -essentially focuses, in paragraph 2, on a number of conditions which members must not live up to unless deliberately and explicitly included in their schedules. These conditions relate, as set out in paragraphs (a) through (f), to quantitative limitations of service suppliers, to limitations of the total value of imported service transactions, to limitations on the total number of service operations, to limitations on the total number of natural persons employed, to measures requiring specific legal qualifications of service operators, and to limitations on foreign capital or shareholding. Article XVII -termed National Treatment -expounds the principle by listing obligations of the national treatment of like services. More importantly, members are at a certain liberty to control and set the degree of liberalization through their commitments, subject to reservations and conditions. In sectors not scheduled by a member, no commitments to liberalize beyond the general obligations are In EC-Bananas, the Appellate Body was called upon to elaborate, for the first time, on the nature and scope of the MFN clause in the GATS. It established that "treatment no less favourable" in Article II:1 of the GATS should be interpreted to include de facto as well as de jure discrimination. Appellate Body Report, EC-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R 355 (Sept. 9, 1997).
31
Article XVI:1 GATS reads: "With respect to market access through the modes of supply identified in Article I, each Member shall accord services and service suppliers of any other Member treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in its Schedule." Article XVII, however, reads:
In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out therein, each Member shall accord to services and service suppliers of any other Member, in respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers.
undertaken. The member thus continues to define its own policy of granting market access and national treatment.
The second notion of equal treatment and mainstay of the world trading system under the WTO is the principle of national treatment prohibiting discrimination between products (goods and services) produced domestically and those imported from other member countries. Together with the MFN obligation, it forms the fundamental principle of non-discrimination in WTO law. It is one of the cornerstones of the system and it is applicable throughout the WTO agreements. Article XVII of the GATS contains the principle of national treatment for trade in services. Although the principle also lies as a cornerstone under the GATS, its mechanism and function differ from those under the GATT 1994. In the absence of tariff protection available for goods, market access in services is essentially defined by means of granting or denying national treatment to like services or its conditioning. It is apparent that the general application of the national treatment principle would amount, in one strike, to fullfledged market access in all services alike. The laws and regulations of members, however, are far from granting broad access, and it is important to make use of the principle of national treatment in a process of progressive and gradual liberalization. The GATS therefore provides for an opt-in or a positive list approach. Article XVII of the GATS demands national treatment only with regard to those services and service suppliers that are inscribed in a member's schedule. If a member undertakes specific commitments in a sector or sub-sector, it shall accord to services and service suppliers treatment no less favourable than it accords to its own like services and service suppliers. The basic commitment, however, can be further conditioned for different modes of supply, and Article XVI permits further qualifications and restrictions.
The test of "likeness" is relevant with regard to the application of the principle of national treatment to trade in services. 32 Obviously, the prominent reliance on physical characteristics is not available here. Another approach has to be found. To date, it is unclear what the decisive parameters should be to assess two services or services suppliers as to their likeness. Article XVII:3 of the GATS clarifies, at least, that the "conditions of competition" are equally important as under the GATT 1994. 33 Joel P. Trachtman suggested to question, against the background of balancing and proportionality concerns, whether a distinction can be justified by non-protectionist regulatory policy objectives. 34 WTO jurisprudence in defining likeness under the GATS is still in its infancy. 
Transparency
Barriers to trade in services often stem less from undue border controls than from protectionist domestic regulations and administrative practices. It is against this background that Articles III and IV:2 of the GATS reflect established standards on transparency and independent judicial review. 36 In addition, and in light of the paramount importance of domestic regulations defining 32 The scope and practical relevance of Article III of the GATT 1994 is to a large extent dependent on the reading of the phrase "like product." Its definition essentially sets the benchmark for national regulatory freedom to treat certain imported products differently from those produced domestically. Not surprisingly, the matter is at the heart of the WTO system, and much attention has been paid to it in jurisprudence and literature. Article XVII:3 GATS reads: "Formally identical or formally different treatment shall be considered to be less favourable if it modifies the conditions of competition in favour of services or service suppliers of the Member compared to like services or service suppliers of any other Member." In EC-Bananas, the question of how likeness of services and service suppliers should be established arose for the first time. The panel took a rather broad view without making recourse to the competitive relationship of compared services. Appellate Body Report, European Communities-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/R/USA 408 (May 22, 1997). Moreover, the Appellate Body explicitly rejected, in the same case, the "aims-and-effect" test relevance under Articles II or XVII of the GATS. Appellate Body Report, European Communities-Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R 409 (Sept. 9, 1997).
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Article III GATS reads:
Each Member shall publish promptly and, except in emergency situations, at the latest by the time of their entry into force, all relevant measures of general application which pertain to or affect the operation of this Agreement. International agreements pertaining to or affecting trade in services to which a Member is a signatory shall also be published. market access, conditions of competition and safeguarding investments, Article VI -termed "Domestic Regulation" -contains a number of procedural and substantive norms.
37 They all share the purpose of avoiding arbitrary regulation and administration of rules affecting trade in services. These disciplines may be termed disciplines of good government; they are so far largely untested in dispute settlement. Yet, they remain open for interpretation by case law in accordance with established general principles of law and practices developed under the GATT. Thus, the concept of reasonable, objective and impartial administration in paragraph 1 incorporates, in our view, a prohibition of abuse of rights, recognized under Article XX of the GATT 1994. 38 The same holds true for the requirement to process applications within a reasonable period of time. Provisions relating to technical standards can be construed in the light of criteria developed under the Technical Barriers to Trade (TBT) and Sanitary and Phytosanitary (SPS) Agreements, as well as under the Agreement on Import Licensing Procedures, until special agreements in these fields are developed under the GATS. Furthermore, the principle of proportionality, encompassing necessity and a reasonable relationship between aims and means, will assist in applying Article VI.
THE PRACTICE OF SPECIFIC COMMITMENTS
Article XX of the GATS requires each member to maintain a schedule of the specific commitments which it undertakes. 39 As in the area of goods, such schedules are annexed to the agreement and
Footnote continued
Article IV:2 GATS, however, reads:
Developed country Members, and to the extent possible other Members, shall establish contact points within two years from the date of entry into force of the WTO Agreement to facilitate the access of developing country Members' service suppliers to information, related to their respective markets, concerning: (a) commercial and technical aspects of the supply of services; (b) registration, recognition and obtaining of professional qualifications; and (c) the availability of services technology.
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Article VI GATS reads:
1. In sectors where specific commitments are undertaken, each Member shall ensure that all measures of general application affecting trade in services are administered in a reasonable, objective and impartial manner. 2. (a) Each Member shall maintain or institute as soon as practicable judicial, arbitral or administrative tribunals or procedures which provide, at the request of an affected service supplier, for the prompt review of, and where justified, appropriate remedies for, administrative decisions affecting trade in services. Where such procedures are not independent of the agency entrusted with the administrative decision concerned, the Member shall ensure that the procedures in fact provide for an objective and impartial review. (b) The provisions of subparagraph (a) shall not be construed to require a Member to institute such tribunals or procedures where this would be inconsistent with its constitutional structure or the nature of its legal system. 3. Where authorization is required for the supply of a service on which a specific commitment has been made, the competent authorities of a Member shall, within a reasonable period of time after the submission of an application considered complete under domestic laws and regulations, inform the applicant of the decision concerning the application. At the request of the applicant, the competent authorities of the Member shall provide, without undue delay, information concerning the status of the application. 4. With a view to ensuring that measures relating to qualification requirements and procedures, technical standards and licensing requirements do not constitute unnecessary barriers to trade in services, the Council for Trade in Services shall, through appropriate bodies it may establish, develop any necessary disciplines. Such disciplines shall aim to ensure that such requirements are, inter alia: (a) based on objective and transparent criteria, such as competence and the ability to supply the service; (b) not more burdensome than necessary to ensure the quality of the service; (c) in the case of licensing procedures, not in themselves a restriction on the supply of the service. 5. (a) In sectors in which a Member has undertaken specific commitments, pending the entry into force of disciplines developed in these sectors pursuant to paragraph 4, the Member shall not apply licensing and qualification requirements and technical standards that nullify or impair such specific commitments in a manner which: (i) does not comply with the criteria outlined in subparagraphs 4(a), (b) or (c); and (ii) could not reasonably have been expected of that Member at the time the specific commitments in those sectors were made. (b) In determining whether a Member is in conformity with the obligation under paragraph 5(a), account shall be taken of international standards of relevant international organizations (3) applied by that Member. 6. In sectors where specific commitments regarding professional services are undertaken, each Member shall provide for adequate procedures to verify the competence of professionals of any other Member.
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See Appellate Body Report, US-Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R 170 (Oct. 12, 1998).
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Article XX GATS reads:
Each Member shall set out in a schedule the specific commitments it undertakes under Part III of this Agreement. With respect to sectors where such commitments are undertaken, each Schedule shall form an integral part thereof. Also, "once made, a commitment on liberalization under the GATS cannot be rolled back unless equivalent value in other liberalization commitments is agreed with other Member States." 40 These specific commitments are the necessary complement to the GATS basic principles since they detail the exact degree of openness of a service sector. Some WTO members may have agreed to let SWFs invest in the future, while some other members may have set some restrictions of different forms. In both cases, specific commitments provide the details of states' commitments vis-à-vis SWFs projects.
Horizontal commitments and sector-specific section
Article XX provides in some detail, the design of the schedules. Under GATS, all schedules have two sections. 41 First, "horizontal" commitments which stipulate limitations that apply to all of the sectors included in the schedule; these often refer to a particular mode of supply, notably commercial presence and the presence of natural persons. 42 Any evaluation of sector-specific commitments must therefore take the horizontal entries into account. In the second section of the schedule, the "sector-specific section" contains entries that apply only to a particular sector (twelve sectors, representing about 160 sub-sectors, can be distinguished under the GATS).
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In determining a country's sector-specific commitment, consideration must also be given to the overall horizontal commitments. 44 The "horizontal commitments" are those commitments that apply across-the-board to all the services sectors listed in the country's "schedule of specific commitments." These commitments are usually written at the beginning of the schedule. They can refer to economic considerations that may be applicable to all the services sectors and subsectors listed in the schedule.
All WTO member states are expected to have a schedule of specific commitments under the GATS. This is the list of commitments for every selected service sector that WTO members came up with during negotiations. WTO members opened up their market in an asymmetric way reflecting their perceptions about how open (or, conversely, how closed) an economy should be to foreign investment. This serves as a guarantee to service providers in other countries that market entry conditions will not become less restrictive, as they can only be improved. A Mode 3 request, offer, or commitment, like those for the other modes, can be for a specific sector or sub-sector, or it can be horizontal. A WTO member can, for each service sector or sub-sector, request for, or offer, different levels of commitment. That of course applies for each mode of supply even if we focus here on Mode 3. The commitments and the limitations to market access and national treatment are entered in the service schedule with respect to each of the modes of supply. A Mode 3 request, offer, or commitment is essentially about liberalizing the conditions under which the service providers of Switzerland, for example, can invest and set up branch offices, joint ventures, or subsidiaries in the territory of another WTO member. It can however have different levels. Indeed, the Mode 3 commitments can lead to a full liberalization, a limited liberalization, or a retained liberalization.
Footnote continued specify: (a) terms, limitations and conditions on market access; (b) conditions and qualifications on national treatment; (c) undertakings relating to additional commitments; (d) where appropriate the time-frame for implementation of such commitments; and (e) the date of entry into force of such commitments. 2. Measures inconsistent with both Articles XVI and XVII shall be inscribed in the column relating to Article XVI. In this case the inscription will be considered to provide a condition or qualification to Article XVII as well. 3. Schedules of specific commitments shall be annexed to this Agreement and shall form an integral part thereof. 40 Mann, supra note 18, at 525. 
Full liberalization
A WTO member can request, offer, or commit to full liberalization. This means that there will not be any limitation on market access or national treatment for the service sector and mode of supply in which this commitment is written. In this hypothesis, a WTO member writes "none" in its schedule of commitments. This means that it is committing itself to provide full liberalization of such service sector. It commits itself to allowing the services and service providers of other WTO members full access to the country's market of service consumers and that it will not impose any regulations that would restrict such access or discriminate in favour of domestic services or service suppliers. 45 Australia advertising services stipulates "none" for both market access and national treatment. 46 The full liberalization is the best scenario for SWFs as it means that the host state has committed to open up its national economy to foreign investment. It may provide the right to SWFs to invest in the host economy.
Limited liberalization
A WTO member can describe and write specific limitations or conditions to market access or national treatment in its schedule of specific commitments.
47 Such a scenario makes SWFs commercial presence rights more unpredictable as each WTO member may have its own policy. In making their commitments, WTO members can specify the limitations or conditions under which they will allow foreign services and service providers under Mode 3 into their domestic market and compete with domestic services and service providers. These limitations or conditions can be with regard to "market access" or to "national treatment." They can, for example, limit the number of economic operators (GATS Article XVI). These "market access limitations" are restrictions on the entry of foreign services or service suppliers into the domestic market. They can take exceptions from the obligations to accord MFN treatment to foreign service suppliers or from the obligation to accord national treatment (GATS Article II:2 and Article XVII).
48 A country's commitments may be limited by its MFN exemptions (i.e., the maintenance of measures inconsistent with the MFN obligation). Since MFN is a general obligation that applies to all trade in services, exemptions are listed in a separate schedule indicating: (i) the sectors to which the exception applies; (ii) the measure and why it is inconsistent with the MFN obligation; (iii) the countries to which the measure applies; (iv) the duration of the exemption; and (v) the need for the exemption. Exemptions, in principle may not last longer than ten years. The national treatment limitations take the form of laws or regulations that effectively discriminate against foreign in favor of domestic services and service suppliers, or provide for market competitive conditions that favour domestic over foreign services and service providers. Also:
[S]ome countries have explicitly excluded foreign government ownership from the scope of their GATS commitments in a few sectors. The United States' commitment states that government-owned or -controlled insurance companies, whether U.S. or foreign, are not authorized to conduct business in a large number of states, and in basic telecommunications and radio or television broadcast services licenses may not be granted to or held by foreign governments or representatives thereof. In other words, these countries have retained the right to disallow SWF-controlled acquisitions in these sectors. Such limitations can be those that are required by existing national laws or regulations. Moreover, they can always impose restrictions with respect to commercial presence. 48 Article XVII GATS reads:
1. In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out therein, each Member shall accord to services and service suppliers of any other Member, in respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers. 2. A Member may meet the requirement of paragraph 1 by according to services and service suppliers of any other Member, either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers. 3. Formally identical or formally different treatment shall be considered to be less favourable if it modifies the conditions of competition in favour of services or service suppliers of the Member compared to like services or service suppliers of any other Member. 49 In the sector of audiovisual services and the sub-sector of "Radio and Television Transmission Services," the US has set some restrictions on the nature of the foreign investors which implicitly exclude SWFs from the sector. In the US schedules, it is stated that:
Radio and television broadcast licenses may not be held by: a foreign government; a corporation chartered under the law of a foreign country or which has a non-US citizen as an officer or director or more than 20 per cent of the capital stock of which is owned or voted by non-US citizens; a corporation chartered under the laws of the United States that is directly or indirectly controlled by a corporation more than 25 per cent of whose capital stock is owned by non-US citizens or a foreign government or a corporation of which any officer or more than 25 per cent of the directors are non-US citizens. 
Retained liberalization
It is finally possible for a member to keep control of a service sector and to decide not to liberalize it. In that case, a WTO member must indicate "unbound" in its schedule of commitments for a given sector or mode of supply if it wishes to remain free to introduce or maintain laws or regulations that limit market access or national treatment or favour domestic over foreign firms in that sector or mode of supply. That option will result in a retained liberalization for given services sector. Since there is no commitment to grant market access, there is no right granted to SWFs to establish a commercial presence in the host state.
EXCEPTIONS
Through the exceptions, the WTO system explicitly addresses deviations from key trade principles and from all provisions. A WTO member may deviate from its Mode 3 commitments if such deviation can be justified under one of these exceptions. Of course, the regime of the WTO exceptions is to SWF investors something which directly calls into question the rights initially granted in the schedules. However, as emphasized by Professor Guiguo Wang:
[T]he objective and purpose of the general exceptions are to maintain a balance of the right of any Member to invoke an exception -taking a measure inconsistent with the substantive provisions of another article -and the substantive rights of other Members. This is so because the application of any exception means an erosion of the rights of other Members.
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There are first some "general exceptions" which may apply in certain circumstances, however, there are also the "national security" exceptions, which may even be more relevant to SWFs investment in the service sector. 
General exceptions: GATS Article XIV
Article XIV of the GATS is one which provides for general exceptions of trade in services. 56 It is modelled on Article XX of the GATT 1994 and permits members to deviate from obligations set forth in the agreement 57 and to adopt measures necessary to protect public morals (paragraph (a)), measures necessary to protect human, animal or plant life and health (paragraph (b)), anddifferent from Article XX of the GATT 1994 -measures necessary to prevent deceptive and fraudulent practices or to deal with the effect of a default on services contracts and measures necessary to protect privacy and confidentiality in connection with the transmission of data (paragraph (c)). Moreover, paragraph (e) refers to agreements on the avoidance of double taxation. Article XIV of the GATS also contains an introduction "chapeau" that applies to all measures referred to in paragraphs (a) through (e).
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Article XIV of the GATS was never invoked and therefore little is known of its possible impact with regard to SWF investments. One can, however, extrapolate on the basis of the GATT Article XX case law. In the WTO context, Article XX has served as a last-resort stopgap measure, not as a proactive environmental or a health policy instrument. This type of clause puts the burden of proof on the party accused of violating non-discrimination principles, and success with using the Article in the GATT has not been high. 59 As a result, it may be anticipated that states willing to deviate from their GATS Mode 3 commitments may not have an easy time. Article XIV of the GATS may not be a major breach of the market opening agreed under Mode 3 which also means that SWF operations are relatively well-protected.
National security exceptions (GATS Article XIVbis)
Trade regulation is an important component of foreign policy. To bring about peaceful and prosperous relations is an end in itself, trade liberalization may conflict with the goals of national security and with measures against states adopted under the UN Charter. Trade restrictions amount to a major tool in the pursuit of non-economic goals relating to security. Market access rights under WTO law may therefore be subject to restrictions adopted both unilaterally and multilaterally. The two avenues operate under different conditions and rules. Both, however, are 56 In the practice of WTO law, Article XX of the GATT 1994 is one of the most important provisions. It justifies deviations from other rules, in particular, but not exclusively, from the principle of national treatment and from the prohibition of quantitative restrictions. Article XX is composed of two distinct parts: Firstly, it contains an enumeration of specific motives and conditions for restricting trade, listed in paragraphs (a) through (j). Not all of them are of equal practical importance. The critical provisions which are frequently invoked in practice -as WTO members have become increasingly concerned with environmental and human health issues as well as with the protection of intellectual property rights -refer to measures necessary to protect human, animal or plant life and health (paragraph (b)), measures necessary to secure compliance with laws relating to the protection of patents, trademarks and copyrights, and the prevention of deceptive practices (paragraph (d)), and measures relating to the conservation of exhaustible natural resources (paragraph (g)). Moreover, protection of public morals is provided for (paragraph (a)). This latter paragraph may gain, along with banning imports from prison labour (paragraph (e)), increased importance in relation to the protection of human rights. These paragraphs are examined in detail in this Chapter. Secondly, Article XX contains a general provision, the so-called "chapeau," which applies in addition to the specific motives. Article XIV GATS reads:
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures: (a) necessary to protect public morals or to maintain public order; (5) (b) necessary to protect human, animal or plant life or health; (c) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement including those relating to: (i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on services contracts; (ii) the protection of the privacy of individuals in relation to the processing and dissemination of personal data and the protection of confidentiality of individual records and accounts; (iii) safety; (d) inconsistent with Article XVII, provided that the difference in treatment is aimed at ensuring the equitable or effective (6) imposition or collection of direct taxes in respect of services or service suppliers of other Members; (e) inconsistent with Article II, provided that the difference in treatment is the result of an agreement on the avoidance of double taxation or provisions on the avoidance of double taxation in any other international agreement or arrangement by which the Member is bound. 59 characterized by a relative laxness, thereby allowing security considerations to easily prevail. It is here that the traditions of classic foreign policy, barely limited by law, still persist on the national, regional and global level. Accordingly, legal remedies against such measures are scarce, and ideas of compensation of economic operators for losses incurred on the basis of security measures have not been further developed. This field has remained one of unfettered national sovereignty.
Article XXI of the GATT 1994 contains a general exception for measures taken by a member necessary for the protection of essential security interests. 60 The same wording is used in Article 73 of the TRIPs Agreement 61 and Article XIV bis of the GATS. 62 Moreover, paragraph (c) of the three provisions exempts sanctions taken in the fulfilment of obligations under the UN Charter.
The problem with national security issues is that there is no way of clearly defining what types of investment invoke these concerns and what types of investments do not. Whereas it may be clear that foreign investment in a country's defence industries would raise national security concerns, there are many other industries that do not fall within the traditional notion of defence but are nonetheless essential to a country's security. 63 If any action taken under such legislation violates the recipient country's GATS obligations, would the Article XIV bis security exception apply? This provision has never been invoked and therefore does not give any insight on its applicability, 64 and the capacity of governments to prohibit SWF investment on this ground. 65 The prospects are however very limited and not encouraging. It is indeed clear from the wording that the GATS (Article XIV, chapeau) introduce a requirement that such measures shall not constitute, or be applied in a manner which would constitute arbitrary or unjustifiable discrimination. In addition, the measures may not serve as "disguised restrictions." But the GATS qualification noted above is not carried over to the security provisions of the GATS per se (Article XIV bis), so that as it concerns national security, the measures remain entirely self-judging. The security exception is to preserve members' freedom of action in areas relating to national defence and security. Trade liberalization and international regulation do not prevail over members' vital interests in maintaining the core of sovereignty and cannot restrain members' freedom to preserve, and defend their very existence. Moreover, it should be recalled that the GATS provide only for state-to-state dispute settlement and that, as concerns investment matters, what is probably another limit to the possibility to control national protectionism towards SWFs on the basis of the GATS. 
DISPUTE RESOLUTION IN THE WTO
The private sector, as well as non-governmental organizations, (NGOs, including producer, consumer, environmental and other organizations, both national and international) have no direct voice in, or access to, the work of the WTO or its meetings. Nonetheless, both groups have become significant players in trade and trade-related issues governed by the WTO and to a large extent, shape the organization's perception by the general public. They have the potential to substantially influence the organization's agenda by using various channels in order to lobby for the matters of their concern. Private companies and domestic NGOs usually stay in close contact with national governments and parliaments and seek representation of their interests by official national representatives. In addition, transnational channels are used to bring about coordination among delegations. Transnational NGOs with central administration and a global, rather than national, constituency (such as WWF, Greenpeace, Médecins Sans Frontières) act close to the WTO and its various committees and bodies and try to directly and publicly influence their work.
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The WTO dispute settlement system functions exclusively between members and precludes SWFs from playing any official role. It is, typically in the tradition of the GATT 1947, designed as government-to-government dispute resolution. Panel and Appellate Body proceedings are confidential. Only the representatives of the parties (including mandated attorneys) are permitted at the hearings. Members other than the parties may participate as third parties. Pursuant to Article 10 of the Dispute Settlement Understanding (DSU), they need to have a "substantial interest" in the matter before a panel. They are obliged to notify their interest to the Dispute Settlement Body (DSB). 67 As a third party, they are heard once by the panel and can make written submissions as well as receive the submissions given by the parties to the first panel meeting. Case law reveals that a member's interest in the matter is normally not challenged. In particular, large delegations with sufficient resources participate as third parties quite frequently on the grounds of systemic interests and in light of precedential effects of adopted panel and Appellate Body reports.
Non-state actors are formally excluded from the dispute settlement process. Producer interests are often strongly present informally as they are the driving force behind complaints and thus support the effort to make a successful case. Organizations representing non-trade concerns, however, do not enjoy similar (informal) access in many countries. They express concerns that their government, or the dispute settlement process at large, would not adequately represent the various views on a matter. In particular, globally operating non-governmental organizations argue that decisions arrived at behind closed doors undermine their interests and the legitimacy of the mechanism as a whole. They claim that enlarged access to WTO processes is required in order to ensure the full representation of all constituencies affected. As a consequence, NGOs and individuals have begun to submit amicus curiae briefs to panels and the Appellate Body in order to make their views and arguments heard. Amicus curiae briefs are unsolicited documents which are submitted by sources other than the parties and third parties to a dispute without having been requested by a panel or the Appellate Body. The DSU is basically silent on amicus curiae briefs. 68 Particular mechanisms, however, exist in the European Communities (EC) in the United States and in China. Section 301 of the US Trade Act introduced procedural rights of private operators in 1974. In 1994, the EC adopted its Trade Barriers Regulation (TBR, Regulation 3286/94) in order to provide a mechanism for private actors to bring their allegations of violations of international trade law to the attention of the Commission. 71 This regulation was part of the legislative package implementing the Uruguay Round results. It replaced the New Commercial Policy Instrument (Regulation 2641/84) introduced in 1984 to deal with foreign unfair trade practices which was only rarely applied. 72 The TBR establishes rights for private parties to complain about illegal trade practices of third countries. 73 In China, an hybrid instrument initially appeared to prefer the American approach by adopting the Rules on Trade Barrier Investigation, which empowers domestic firms to petition the government directly to launch investigation against foreign trade barriers. However, since 2005, China seems to have shifted to the European approach by adopting a "Quadrilateral Coordination" system, which pools together the resources of the Ministry of Commerce, local government, and relevant industry associations to help affected individual firms to fight foreign trade barriers. 74 Home states of SWFs may have already established such national mechanisms in order to be informed of any obstacles in foreign markets. Should that be the case, the home state can decide to endorse the claim of a SWF. Actually, even if no formal mechanism exists at the national level, one can imagine that the home state will always listen to the SWF representatives and possible issues on foreign markets. SWFs are not official WTO members but, by definition, SWFs are controlled by a government or central bank. Since the role of governments through and within SWFs is at least important and often essential, 75 one can safely assume that in case of obstacles faced in a foreign country, it will be easy for the SWF to communicate to the home government the details of the problem. If the SWF interests are negatively affected by a foreign country, one can also assume that the home state will consider bringing the case to the WTO.
As a result, although SWFs cannot initiate a formal dispute resolution proceeding and have no standing before panels or the Appellate Body, one can assume that it remains relatively easy for the home state to take up the claim and formally file it at the WTO. The WTO dispute settlement mechanism does not favour the standing of SWFs but nothing precludes the WTO from one day having to deal with a case which relates to SWFs service-related investments in foreign countries. Most operators preferred to have their interests defended directly by national governments in the Comité 113 and the Council. In addition, the weaknesses of GATT 1947 dispute settlement and enforcement -subject to veto powers -discouraged operators to take up such procedures and incur costs. One of the few cases it was explicitly invoked was when the Commission rejected a complaint brought by a producers' association called Fediol to initiate a procedure to examine commercial practices of Argentina allegedly being inconsistent with GATT 1947 law. Case C-70/87, Fédération de l'Industrie de l'Huilerie de la CEE (Fediol) v. Commission, 1989 E.C.R. I-1781. 73 To justify the opening of the TBR's formal examination procedure, they need to set out a sufficient prima facie case of WTO inconsistency. The TBR was not invoked frequently during the first years of its existence. Rather, private companies and other actors have used informal channels to let their own governments bring allegedly unfair trade practice to the Commission's attention. Marco Bronckers and Natalie McNelis ask why the TBR is not yet the preferred instrument and highlight the reasons for this practice. Henry Gao, Public-Private Partnership: The Chinese Dilemma, 48 J. WORLD TRADE 983 (2014). The article analyses the pros and cons of the two systems, the political and social reasons for the shift, and how the new system has worked in practice with case studies. The article concludes with thoughts on the lessons we can draw on the relationship between the government and private firms in China, as well as how the public-private partnership will develop in China in the future. 
CONCLUSION
This paper has demonstrated that the law of the WTO, through the GATS and its Mode 3, is relevant to the SWFs foreign investments. As a matter of law, the establishment of a commercial presence relates directly to foreign investment. All the WTO services obligations that contemplate a "commercial presence" of foreign service providers necessarily imply that the providers will be able to make investments necessary to enjoy the benefits of such a commercial presence. This means that the WTO retains an untapped resource which may be used by SWFs, especially when we note the quasi universal membership of the WTO. 76 In terms of substantive rights, the two most important general obligations are the principle of MFN treatment pursuant to Article II and transparency pursuant to Article III. These key principles must be combined with a detailed reading of members' commitments in order to know the real rights which may benefit SWFs. In this regard, the paper found that GATS Mode 3 commitments can reach different degrees. Retained and limited liberalization basically signifies that no right is granted to foreign investors. Retained liberalization means that there is no commitment while the limited liberalization may take the form of non-binding commitments which, by definition, cannot be subject to litigation (because they are not binding). SWFs cannot rely on the absence of such promises. However, in the event of full liberalization, the existing commitments (which are binding) grant SWFs the right to invest.
Although, the Mode 3 commitments of a member may be (or may become) very liberal, it does not mean that there is an automatic right for the SWFs to invest. In this regard, the greater the rights granted, the more important it becomes to look at the regime of exceptions. In this connection, the general exceptions clause of Article XIV does not seem to play a major role. However, Article XIV bis which deals with security exception, represents the major concern for SWFs. Although a WTO member could be provided with full market access and no restriction on Mode 3 commitment in the official binding schedules, these would still be subject to Article XIV bis. On the ground of national security, a member may then seek to deviate from the principles. This however does not extinguish the legal scenario as the SWFs home state could decide to lodge a complaint for the breach of Mode 3 commitments and ask the panel and/or the appellate body to review the meaning and application of Article XIV bis.
The possibility of seeing investment disputes at the WTO is perhaps not so attractive for a reason directly related to the very nature of the Dispute Settlement Mechanism (DSM) system. One feature of many investment agreements, which has contributed to calls for a balancing of investor rights with responsibilities, has been the grant of direct legal personality to investors; i.e., enabling them to mount an international arbitration against host states. Most recent investment agreements provide recourse to so-called investor-state arbitration. 77 This novel device has permitted investors to challenge government measures, policies or actions which are thought to contravene the substantive provisions of a given treaty. The investor state mechanism has given rise to a substantial volume of litigation in recent years. In stark contrast, the WTO dispute settlement rules are exclusively reserved for state-to-state disputes, which makes it less operative for investors. Also, the WTO judicial policy has its shortcomings. In particular, it is limited to prospective measures and fails to address retroactive action. 78 Basically, a home state which would endorse a SWF claim for the breach of Mode 3 commitments could only expect the defending party to remove the measure in breach with the GATS commitments. Only if the defending party refuses to comply with the ruling (and to allow the SWF to conduct business) would it be subject to further retaliation.
Last but not least, although the strict analysis of the law rather tends to conclude that the impact of WTO law is limited for SWF activities, one must observe that the multilateral framework 76 Russian membership adds to the importance of all these questions (August 22, 2012).
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In principle, foreign investors may choose to initiate legal proceedings in the domestic courts of the host country, i.e., a right they never lose. Alternatively, they may initiate international arbitration proceedings that can be more favourable to them; this is because it is easier to know international law and practice and because international tribunals are not subject to domestic political pressure. and the rights attached could also be used to simply threaten the host state with litigation and bad publicity. Also, the GATS establishes the multilateral framework for long-term progressive liberalizations of services which means that further liberalization by members must pay attention to the possible ramifications for SWFs. Vice versa, SWF host countries (such as UAE, Qatar, Norway etc.) should try, in the context of current WTO negotiations, to negotiate greater and more substantive Mode 3 commitments which would favour the projects of their rising SWFs.
